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::  IN  THE  COURT  OF  THE  SESSIONS  JUDGE  ::::: NALBARI  :: 

                              Present  :    Mrs. S. Begum. 
                                                 Sessions Judge, 
                                                 Nalbari. 
    

SESSIONS SPL (P)CASE NO : 07/2015 
                                     u/s- 8 of the POCSO Act. 
                               

                             State of Assam ……………………..Complainant 

                                    -Vs- 

                             Sri Sukleswar Das....................…Accused person. 

Appearance :- 

 For the prosecution        :  Mr. D. Barman, Public Prosecutor. 
          For the  defence             :  Mr. A. Mazid, Advocate. 
   
          Date of argument           :    15/12/2018. 
          Date of Judgment           :     20/12/2018. 
  
     

J   U   D   G   M   E   N   T 

 

 The prosecution case which is reflected in the ejahar lodged by one 

Harkanta Barman on 12/03/15, is that, on that very day at about 5 pm taking the 

advantage of absence of  inmates of the house accused  accused Sukleswar Das 

entered into the house of the informant and asked his daughter, Miss Hemlata 

Barman(herein after referred as Miss “X”) for a glass of water. While his daughter 

went to bring water at that moment the accused forcibly  raped her and left the 

place. While the informant returned back from his work then he noticed a huge 

gathering at his house and on inquiry he could know from the daughter that 

accused person committed rape upon her. His daughter was brought to Tihu CHC. 

On the strength of the ejahar police registered Tihu PS Case No.17/15 u/s-376(1) 

IPC r/w section 4 of the POCSO Act. 

  

2. Police force set into motion on receipt of the ejahar and police on 

completion of the investigation submitted charge-sheet against the accused u/s-

448/354-B IPC r/w sec. 8 of the POCSO Act. 

 

3. While the accused entered into his appearance before this court getting 

prima facie material against the accused to charge him u/s- 8 of the POCSO Act 
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charge was framed accordingly and charge was read over to the accused to 

which he pleaded not guilty and claimed to be tried. 

 

4. The prosecution to bring home the charge against the accused examined 

as many as ten witnesses including the I/O and M/O. The case of the accused is 

of denial.    

 

5.  

                           POINT  FOR  DETERMINATION. 

 

(i) Whether the accused on 12/03/15 at about 5 pm at village Uttarbali 

under Tihu PS committed sexual assault upon Miss 'X' and thereby committed an 

offence punishable u/s-8 of the POCSO Act ? 

 

                                DECISION AND REASONS THEREOF 

 

6. I have carefully scrutinized the evidence on record and heard argument 

forwarded by learned counsel for both the sides. Now to arrive at a judicious 

decision let me discuss and appreciate the testimony of the prosecution 

witnesses. First of all let me discuss the evidence of PW-2 Harkanta Barman who 

is the informant cum father of the victim. He narrated during his evidence that 

about 1½ year ago the occurrence happened. During that period his daughter 

Miss 'X' was aged 13 years. At that time Sukleswar Das was the driver of Dumper 

and during the relevant period the said Dumper was used for doing repairing 

work of the embankment of the village and the said Dumper was driven by him. 

On the date of occurrence while the informant returned back from his work at 

about 7 pm he noticed that there was noise from the side of his house and on 

inquiry his daughter revealed that the accused came to their house and asked 

her for drinking water and thereafter both she and the accused talked with each 

other inside the house. At that moment villagers came and the accused fled away 

on being afraid. As the village people complained that the accused was inside his 

house with the victim for a long time so he went in search of the accused in his 

camp. But as he did not find him he lodged the ejahar. He exhibited Ext-1 as the 

ejahar. After lodging the ejahar his daughter was brought to medical by the 
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police and her statement was also got recorded by Magistrate. He also revealed 

that the school certificate of the victim was seized by the police vide Ext-2. 

 

7. PW-3, Dr. Urmi Devi Choudhury testified during her evidence that on 

13/03/15 she examined Miss 'X', aged about 12 years, daughter of Sri Harkanta 

Das of village Uttarbali, paravapara. She was escorted by WPC -445 Gaijwnsry 

Kachary under Tihu PS. According to the victim she was sexually assaulted by a 

known person on the previous evening i.e on 12/3/15. on examination, her 

external genitalia was found healthy, hymen torn but healthy, vagina admits one 

finger easily. No injury seen in vagina and other parts of the body.. uterus is in 

normal size, anteverted. Vaginal swab was sent for microscopic examination and 

no sperm was seen. X-Ray was advised for age determination. As per 

Radiological evidence her age shows below 18 years but above 16 years. Doctor 

opined that the victim was not consistent with recent sexual intercourse.  Ext-3 is 

the medical report and Ext-3(1) is her signature. Ext-4 is the X-Ray report issued 

by radiologist Dr. Probodha Kr. Sarma.   

 

7. PW-8, Smt. Purnima Barman the mother of the victim testified that on the 

date of occurrence both she and her husband was away from their house and at 

5/5-30 pm while she arrived at their house she noticed a huge gathering at her 

courtyard who were creating noise. She also noticed her daughter Miss 'X' at the 

veranda of their house. On inquiry Miss 'X' informed her that the accused came 

to their house for drinking water and then villagers created noise as the accused 

came to their house during their absence.   

 

8. CW- the victim revealed during her evidence that on the date of 

occurrence on the evening at about 5 pm the accused came to their house and 

asked for a glass of water. She provided him drinking water and after drinking 

water he caught her hand. She raised hue and cry. He pushed her in the bed and 

while she raised hue and cry the accused fled away. Her father lodged the case 

and police brought her before the Doctor and she was examined by the Doctor. 

Her statement got recorded by Magistrate. She disclosed her age as 13 years at 

the time of occurrence. During cross-examination she admitted that the accused 

used to visit their house on several occasions and sometimes brought water from 

their house. It is denied by her that she did not  state before Magistrate that she 
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was pushed to the bed by the accused. It is denied that she has falsely stated 

about the said fact as tutored by the villagers.     

 

9. PW-1, Chakradhar Barman disclosed that on the date of occurrence his 

brother-in-law Harkanta called him to his house and informed that some boy did 

bad work with the victim. The victim was brought to Tihu medical and he also 

accompanied Harakanta to the PS where Harkanta lodged the ejahar. On that 

very day the victim was also brought to Nalbari Civil Hospital. 

 

10. PW-4, Kushal Barman is a reported witness and his evidence being 

hearsay evidence. It bears no value. 

 

11. PW-5, Baikuntha Barman is also a reported witness. He had no personal 

knowledge about the occurrence. 

 

12. PW-6, Deepjyoti Barman also is a reported witness and his evidence bears 

no value. 

 

13. PW-7, Annada Barman stated that on the date of occurrence hearing the 

noise created at the house of the informant at about 4/5 pm he immediately 

rushed to the house of the informant and heard that accused entered into the 

house of the informant. He noticed the victim at the veranda of the house and on 

inquiry the victim disclosed that the accused came to their house for drinking 

water. 

 

14. PW-8, Smt. Purnima Barman is the mother of the victim. She during her 

evidence testified that about 3 /4  years ago one day she was not in her house 

and went to Bali village in the morning hours. Her husband also went out for 

work in the morning. She returned  at about  5/5-30 pm prior to arrival of her 

husband. When she arrived at her house she noticed that some people gathered 

at the courtyard of her house and they created noise. She noticed her daughter 

at the veranda of her house. While she inquired her daughter what happened 

then her daughter informed her that accused Sukleswar came to their house for 

drinking water and then the villagers created noise as the accused came to their 

house during their absence. 
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15. PW-9, Dhiraj Kumar Kalita disclosed that on 13th March/2018 while he 

was working as Munsiff cum judicial Magistrate 1st Class, Tihu on that day the 

I.O produced victim Miss 'X' for recording her statemnt u/s-164 CrPC in 

connection with Tihu PS Case No.17/15 u/s-376(1) r/w Sec. 4 of the POCSO Act. 

Accordingly, he recorded the statement of the victim u/s-164 CrPC. After 

recording the statement he read over the same to the victim and thereafter 

thumb impression of the victim was taken by Sheristadar cum G.R Asstt. Of his 

office Sukumar Kalita. Victim was identified and escorted by Smt. Marami Das. 

Father of the victim was also present at the time of recording the statement of 

the victim. After recording the statement of the victim, the victim was handed 

over to the I.O for giving zimma of her legal guardian after obtaining zimmanama. 

Ext-5 is the statement recorded by him. Ext-5(1) as his signature. Ext-6 is the 

order passed by him in connection with Tihu PS Case No.17/15. Ext-6(1) is his 

signature. During cross-examination he disclosed that though he instructed his 

G.R Asstt. Cum Sheristadar to obtain the thumb impression of the victim but he 

did not endorse while taking the thumb impression. He also disclosed that the 

age of the victim was recorded in the statement as per her version. 

 

14. PW-10, I.O Sri Bhaskar Kalita testified that on 13/3/15 while he was 

working as O/C Tihu PS on that day he received an ejahar lodged by one Sri 

Harkanta Barman at 1 pm. After receiving the ejahar he registered Tihu PS Case 

No.17/15 and charge of investigation was taken by him. The statement of the 

informant as well as two other witnesses Kushal Barman and Chakra Barman 

were recorded in the PS  on the date of lodging the ejahar. The informant 

revealed before him that the victim was already brought to Tihu CHC at 1-28 am. 

The victim's statement was recorded on that  very day at the hospital. He visited 

the place of occurrence Uttarbali village. As he got information that the accused  

was in a camp at the embankment so he went there and arrested the accused. 

Accused was brought to the police station. Thereafter he again visited  the place 

of occurrence and prepared the sketch map of the place of occurrence. Ext-7 is 

the sketch map and Ext-7(1) is his signature. He recorded the statement of four 

witnesses, namely, Purnima Barman, Ananda Barman, Baikuntha Barman and 

Deepjyoti Barman. The victim was brought to the SMK Civil Hospital for her 

medical examination and she was also brought before the Magistrate, Tihu for 
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recording her statement. On 14/3/15 the accused was produced before the 

Magistrate. The school certificate of the victim was seized by him on 16/3/15. 

Ext-2 is the seizure list and Ext-2(2) is his signature. He collected the medical 

report of the victim from SMK Civil Hospital. After getting materails against the 

accused u/s-448/354-B IPC r/w sec. 8 of the POCSO Act he submitted charge-

sheet against the accused Sukleswar Das. Ext-8 is the charge-sheet and Ext-8(1) 

is his signature. 

 

15. The learned counsel strenuously argued that in the instant case except 

the victim there is no other eye witness. It is submitted that conviction can be 

recorded against an accused person on the basis of the evidence of the victim if 

the testimony of the victim is cogent and reliable. It is submitted that in the 

instant case though the victim testified that the accused  on the date of 

occurrence coming to her house caught hold of her hand and pushed her in the 

bed yet her said evidence is not at all reliable as her parents and independent 

witness PW-7 Ananta Barman who appeared at the place of occurrence 

immediately after the occurrence did not support the testimony of the victim. 

They rather stated that the victim only informed them that the accused came for 

drinking water. It is stated that if the hand of the victim would have caught hold 

of by the accused and if she would have been pushed to the bed certainly the 

victim would have been revealed the same before her parents and to the 

independent witnesses. But in the evidence of her parents and the independent 

witness PW-7 they did not state anything that they were informed by the victim 

that on the  date of occurrence the accused entering into her house caught hold 

of her hand and pushed her to the bed. The learned defence counsel also argued 

that there is contradiction between the testimony of the victim with that of her 

statement recorded u/s-164 CrPC regarding the fact that she was pushed to the 

bed by the accused. It is submitted that in the 164 CrPC statement the victim 

nowhere stated that the accused pushed her to the bed. It is also submitted that 

in the ejahar also the fact relating to catching the hand of the victim by the 

accused and pushing her to the bed was not mentioned. Pointing out to the 

above inconsistency the learned defence counsel urged not to believe the 

testimony of the victim. It is submitted that there is cordial relationship between 

the accused and the victim's family and the evidence reflects that he frequently 

visited the house of the informant and sometimes brought water from there 
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house. It is submitted that on the date of incident also the accused as usual 

came to the house of the informant for a glass of water and talked with the 

victim for sometimes and as the villagers noticed that he was in the house of the 

victim for sometimes so they raised hue and cry. It is submitted that actually no  

incident as disclosed by the victim happened on the date of occurrence. 

 

16. Learned Special Public Prosecutor on the other hand submitted that the 

prosecution has able to bring home the charge against the accused beyond 

doubt and prayed for recording conviction against the accused u/s-8 of the 

POCSO Act and urged this court to convict the accused under the said section. 

 

17.  In Sadashiv Ramrao Hadbe Vs. state of Maharashtra, [2006) 10 SCC  92] 

thisthe Hon'ble Supreme Court reiterated that the sole testimony of the 

prosecutrix can be relied upon if it inspires the confidence of the court . It is held 

by Hon'ble Apex court as follows : 

 “9. It is rue that in a rape case the accused could be convicted on the 

sole testimony of the prosecutrix, if it is capable of inspiring confidence in the 

mind of the court. If the version given by prosecutrix is unsupported by any 

medical evidence or the whole surrounding circumstances are highly improbable 

and belied the case set up by the prosecutrix, the court shall not  act on the 

solitary evidence of the prosecutrix. The courts shall be extremely careful in 

accepting the sole testimony of the prosecutrix when the entire case is 

improbable and unlikely to happen”. 

 

18. In the instant case the prosecutrix deposed that on the date of incident at 

about 5 pm the accused came to their house and asked for drinking water. While 

she provided drinking water to him then he after drinking the water caught hold 

of her hand and then pushed her to the bed. On being raised hue and cry by her 

the accused fled away. From the evidence of the victim  it also appears that 

many people gathered at her house after the occurrence. If the incident as 

stated by the victim would have been true then certainly she would have 

disclosed the said fact to the people gathered at the said place. Here in the 

present case the PW-7 who appeared at the place of occurrence immediately 

after the occurrence disclosed that on inquiry the victim only informed him that 

accused coming to her house asked for a glass of water to her. This witness did 
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not corroborate the evidence of the victim. If the occurrence as stated by the 

victim would have been true then this witness also would have been informed by 

the victim about the fact that the accused caught hold of her hand and pushed 

her on the bed. The parents of the victim also nowhere corroborated the 

evidence of the victim. According to them on their arrival the victim only  

reported them that the accused came to their house for drinking water. Being the 

parents they would have definitely supported the victim if any such incident 

would have been happened. The informant also disclosed that the victim 

informed him that the villagers created noise as accused talked with the victim 

for sometimes in side the house. PW-4 Kushal Barman on the other hand 

disclosed that the victim informed him that she was raped by by the accused. But 

victim nowhere stated during her evidence that she was raped by the accused so 

evidence of the PW-4 is not at all believable. This witness nowhere stated that 

victim told him that her hands were caught by the accused and she was pushed 

to bed by the accused. So none of he witnesses examined by prosecution who 

gathered at the place of occurrence supports the fact disclosed by the victim. 

 

19. The foregoing discussion shows that neither the parents of the victim nor 

the independent witness including PW-7 and PW-4 corroborated the evidence of 

the victim. 

 

20. Apart from this it appears that the victim's evidence is contradictory to 

her own statement recorded by Magistrate u/s-164 CrPC in as much as that she 

in the 164 CrPC statement did not disclose that she was pushed to the bed by 

the accused. There cannot be any doubt that only relying upon the victim of 

sexual assault conviction can be recorded but only when the evidence of the 

prosecutrix is cogent and reliable then only court can record conviction. In the 

instant case, the discussion of evidence on record shows that doubt crept out 

regarding reliability of the evidence of the victim as her evidence was not 

corroborated not only by the independent witnesses but also by her own parents. 

Apart from this there is also contradiction regarding the incident  as narrated by 

the prosecutrix with her earlier statement  before the judicial Magistrate for 

which her evidence cannot be accepted as reliable. 

21. The Doctor also nowhere disclosed  about the noticing any mark of injury 

on the body of the victim. If the accused would have been caught hold of her 
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hand and she would have been pushed to the bed  then certainly she would have 

received some injuries and Doctor on examination would have noticed such injury. 

Doctor on the other hand stated that there is no sexual intercourse or assault 

The evidence of the victim is not found to be trustworthy, I feel it not safe 

enough to record conviction against the accused u/s-8 of the POCSO Act, 2012.   

22. Prosecution has miserably failed to prove the case against the accused 

under section 8 of the POCSO Act. Accordingly, accused Sukleswar Das is 

acquitted from the above mentioned section.   

23. The accused Sukleswar Das will go on a fresh bail of Rs.10,000/- with one 

surety of like amount u/s-437-A IPC assuring that he will appear before the 

higher court as and when such court issue notice in respect of any appeal or 

petition filed against the judgment and order of this court. 

24. Judgment is pronounced at the open court in presence of the accused. 

25. Judgment written in separated sheet be kept with record. 

 

Given under my hand and the seal of this court on this the 20th   day of  

December/2018. 

 

Dictated and corrected by me                                         Session Judge, 
                                                                                              Nalbari. 
 
        Sessions Judge, 
             Nalbari. 
 
 
 
 
 
 
D.Roy (steno) 
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Contd. 

 

A P P E N D I X 

A. Prosecution witness. 

 CW-1 Miss 'X' 

   PW-1 Sri Chakradhar Barman. 

  PW-2 Sri Harkanta Barman. 

 PW-3 Mrs. Urmi Devi Choudhury(M.O). 

         PW-4 Sri Kushal Barman. 

 PW-5 Sri Baikuntha Barman. 

 PW-6 Sri Deepjyoti Barman. 

 PW-7 Sri Annada  Barman. 

 PW-8 Smt. Purnima Barman. 

 PW-9 Sri Dhiraj Kumar Kalita.(Judicial Magistrate). 

 PW-10 Sri Bhaskar Kalita 

         

B. Defence witness. 

 

  Nil. 

 

C. Prosecution Exhibit. 

 

 Ext-1 Ejahar. 

 Ext-2 School certificate. 

 Ext-3         Medical report. 

 Ext-4 X-Ray report. 
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 Ext-5 164 CrPc Statement. 

 Ext-6 Order passed by Magistrate. 

 Ext-7 Sketch map. 

 Ext-8 Charge-sheet. 

 

D. Defence  Exhibit. 

 Nil. 

                                                              

                                                                   Sessions Judge, 
                                                                    Nalbari. 

 


